LE1095

LEGISLATIVE EILL 1095
approved by the Governor March 21, 1972
Introduced Lty Wally Barnett, Jr., 26th District
AN ACT to amend sections 39-727, 39-727.03, 39-727.04,
and 39-727.1%, Fevised Statutes Supplement,

1971, relating to highways; to provide for
breath tests of drivers as prescribed; to

provide penalties; to provide exceptions; to
provide who may adrinister certain tests; to
provide for administrative revocation of
licenses and nonresident privileges for

refusal to submit to tests; and to repeal the
original sections.
Be it enacted ty the people of the sState of Nebraska,

Section 1. That section 39-727, Revised Statutes
Supplement, 1971, be amended to read as follows:

39-727. It shall be unlawful for any person to
operate or te in the actual physical control of any motor
vehicle while under the influence of alcoholic liquor or
of any drug or when that person has ten-hundredths of one
per cent or more by weight of alcohol in his +*3eed Lody
or urine. Any person who shall operate or be in the
actual physical control of any motor vehicle while under
the influence of alcoholic liguor or of any drug or while
having ten-hundredths ot one per cent by weight of
alcohol in his bieed pbody _fluid as shown Ly chemical
analysis of his blood, breath, or urine shall tLe deemed
guilty of a crime and, upon conviction thereof, shall be
punished as follows: (1) If such conviction is for a
first offense, such person shall be Aimprisoned in the
county jail for not more than three months, or shall ke
fined one hundred dollars, eor--teth--such--a--fine--and
imprisonment or be both so fined and imprisoped, and the
court shall, as part of the judgrent of conviction, order
such person not to drive any motor vehicle for any
purpose for a period of six months from the date of his
final discharge from the county 3jail, or the date of
payment or satisfaction of such fine, whichever is the
later, and shall order that the operator's license of
such person be revoked for a like period; (2) if such
conviction is for a second offense such person shall Ffe
imprisoned in the county jail for not less than tive days
nor more than three months, and shall be tined the sum of
three hundred dollars, and the court shall, as part of
the judgment of conviction, order such person not to
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drive any motor vehicle for any purpose for a period of
one year from the date of his final discharge from the
county jail, or the date of payrent or satisfaction of
such fine, whichever is the later, and shall order that
the operator's license of such person be revoked for a
like period, and if the motor vehicle which such person
was operating or was actually pPhysically controlling,
while under the influence of alcoholic 1liquor or any
drug, is registered in the name of such person, the motor
vehicle shall ke impounded in a Teputable garage by the
court for a period of not less than two @months nor
greater than one year at the expense and risk of the
owner thereof; Proyided, any motor vehicle so impounded
shall be released to the holder of a Lona fide lien
thereon, executed prior to such impounding, when
possession of such motor vehicle is requested in writing
by such lienholder for the purpose of foreclosing and
satisfying his lien thereon; and (3) if such conviction
is for a third offense, or suksequent offense thereafter,
such person shall be imprisoned in the Netraska Penal and
Correctional Complex for not less than one year nor more
than three years and the court shall, as part of the
judgment of conviction, order such person not to drive
any motor vehicle for a period of one year from the date
of his final discharge from the Nebraska Penal and
Correctional Complex, and shall order that the operator's
license of such person te revoked for a like period.
Such penalties as provided for in subdivisions (2) and
(3) of this section shall te applicable regardless of
whether the prior conviction or convictions Was or were
based upon violation of state-iaw this__section or upon
violation of a city or village ordinance ebpacted pursuapt
to _this section, or both. dny city or village may enact

ordinances in conformance with this section apnd _section

39-1727,03. Upon conviction of any person of a wviolation
of such a city or village ordinance, the provisions of
this section with respect to the license of such person
to operate a motor vehicle shall be applicatle the same

as though it were a violation of this section.

Sec. 2o That sectiaon 39-727.03, Revised
Statutes Supplement, 1971, be amended to read as follows:

39-727.03. (1) Any person who operates or has in
his actual physical control a motor vehicle upon a putlic
highway in this state shall be deemed to have given his
consent to submit to a chemical test of his blood, urine,
or breath, for the purpose of determining the amount of
alcoholic content in his body fluid.

12) Apy law_enforcement officer #ho_has been duly
authorized to mgl.&g_éusﬁsﬁ-.fgz.xigle,t,ignﬁ_gz_s;ngis_léﬁ

of this state or of ordinapces of any city or village may
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require any persop arrested for apy offense _arising _out
of acts alleged to_have been committed while the _person
was_driving or_ wag ip actual pbhysical contrgl of a _pmotor
yebicle while upder the influence of algoholic liduer _t1o
Submit to a chemical test of his blood, breath, or__urine
for the purpose of determining_ the alcoholic _content of
hi&.ﬁQQ}_ilEiﬂ;_EEEB_LBE_iniEEL_hQE__EEEEQEQElS__QEQBnﬂﬁ
to belieye that such person was driying oL _Mas in__the
actual physical coptrol of a_motor vehicle wpod a__public
bighway in__this _state while under _the _influepce _of

alcoholic liguor.

(3) Any lav enforcement officer who has teen duly
authorized to make arrests for violation of traffic lavs
of this state or ordinances of any city or village may

require any sweh person yho operates or has i _bis actual
physical control a_potor vehicle upon a public_highway ip

this_state to submit to a preliminary test of his breath
for alcohol content if the officer has reasonable grounds
to believe that such person has alcohol in his body, or
has committed a moving traffic violation, or has Leen
involved in a traffic accident. Any person who refuses
to submit to such prelipinary breath test or whose
preliminary breath test results indicate an alcohol
content of ten-hundredths of one per cent or more shall
be placed under arrest. ADy Pperson who refuses_to sutmit
to_such prelimipary breath test _shall be _guilty__of _a
misdemeanor _and, _upon conviction _thereof, _shall be
punished by _a fine of not_less _than fifty dollars Dol
pore_thap one bundred dollars.

(4) Any person se arrested as__provided in _this
section may, them; upon the direction of +the a law
enforcement officer, be required to submit to a chemical
test of his blood, breath, or urine for a determination
of the alcohol «content. fhe--iaw--enforcement--officer
zequiting-snch—hreath7-biood;-ot-utine-—tests--sh—-advise
such-persons—of-the—conseguences—of—:eiusing—to-subnit-to
such-tests:--iny-pe:son-iho—tefuses-to-subnit-to—a—b!eath
test—tequired—pnrsuant-to-this-section—shaii—be—guiity—of
a-misﬂeneano:-und7-—upon—-conviction—-theteof:—-shaii-—he
punished—by-a—fine-of-not-iess—-then—-fiity—-doiiats-—not
more-than-one-hundred-deiiers: Any person who refuses to
submit to a chemigal blood, breath, or urine test
required pursuant to this section shall be guilty of a
crime and, upon conviction thereof, shall be punished in
the same manner as he would be if convicted for a
violation of section 39-727 apd_shall be subi ct _to _the

(5) Apy_person whg is reguired to submit to _a
prelipinary breath test, of to a chepical blood, _breath
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QL _urine test pursuant to this section shall te advised
of the copsequences of refusing to submit to such test.

Sec. 3 That section 39-727.04, Revised
Statutes Supplement, 1971, be amended to read as follows:

39-727.04. Fhe-person-required-to-submit-te The

day_enforcepept officer who reguires a chesical blood,
breath, or urine test pursuant to section 39-727.03 may

cheose direct whether the test shall be of his blood,

breath, or urine; Provided, that when the officer directs
that the test shall be of a person's blood or urine, such

berson may choose whether the test shall ke of bis Frlcod
or_urine. The person tested shall be permitted to have a
physician of his choice evaluate his condition and
pecform or have performed whatever laboratory tests he
deens appropriate in addition to and following the test
adwinistered at the direction of the law enforcement
officer. If the officer shall refuse to permit such
additional test to be taken, then the original test shall
not be competent as evidence. Upon the request of the
person tested, the results of the test taken at the
direction of the law enforcement officer shall be pnade
available to him.

Sec. 4. That section 39-727.15, Revised
Statutes Supplepent, 1971, ke amended to read as follows:

39-727.15. Any person arrested for any offense
involving the operation or_actual physical control of a
motor vehicle while under the influence of alcoholic
liquor shall be required to submit to a chemical test of
his blood, breath, or urine test as provided in section
39-727.03 without the preliminary breath test if the
arresting officer does not have available the necessary

equipment for administering a breath test or _i __the
berson is_unconscious Qr__is _otherwise _in _a__copdition
Lepndering him _incapable of _testing by _a__preliminary
breath test. Qpnly a _physiciap, regqistered _nurse. _or
Leggistered laboratory techpolggist acting at_the _reguest
of a_law cnforcement officer may withdraw blood for_ _the

purpose of determiping the alcoholic contept therein, but
this linmitation shall not apply to the taking of a__uripe
or_breath specizen. Any-person-refusing-to-sabait-to-the
test-required-by-this-—section-shaii--be--subject--to--the
safie--penalties--provided--for---viointion---of---section
39-323:03=

Sec. 5. 1f a persop _arrested pursuant _to
section 39-727.03 refuses to subgit to the chemical _test
of klood, breath, or urine required by that section, _the
test shall not be giyen apd the arresting officer _shall
make a_sworn rerort to the Lirector of _Motor_ _Vehicles.
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such_report shall state (1) that the person was_ _validly
arrested pursuant to sectiopn 39-727.03 _and__the Ieasons
for such arrest, (<) that such person _was__requested _to
submit to the reguired test, and _(3) _that such _persop
refused to subpit to the required test.

Sec. 6. Upon receipt of the officer's report of
such_refusal, the Director of Motor Vehicles shall notify
such persop of a date for hearing before bip__as to the
reasonableness of the refusal to suipit to_the test. The
potice of hearing shall be _served by _the director by
mailing_it to such person by certified or registered pail
to_the last-known residence address of such persopn,_ _QL,

if_such address is _unknown, to _the last-kpowd business
address of such persop _at _least _ten days_ _before the
hearing. _After aranting the perscn ap opportunity to _be
bheard on_such issue, if it is pot shown to _the director
that _such refusal to sukmit to _such chemical _test was
reasonable, the director shall supmarily revoke the potor
vehicle operator's _license _or _ponresident __operating
privilege of such person for a period of _one _year froum
the date of such order. _For the rpurpose of such hearing,
the director may appoint an_examipeL who shall have pover
to_preside_at such hearing, to administer oaths, _exaBine
witnesses apd take testimony, and thereafter _report _the

sec. 7. if _the Director _of Motor Vehicles
revokes _the _operator's  license or _the popresidept's
operating_privilege under the provisions of section 2 and
sections_5_to 9 of this act, he shall reduce his orxder of
revocation to writing, and shall _potify _the _person _ipn
writing of the revocation. _Such _npotice _shall (1) _set
forth_the period of revocation, (2) inciude a depand that
the license _be returned to the dirgctor igmediately, _and
{3)_be served Ly pailipg it to such person by _certified
or_registered mail to the last-kpowd residence address of
such person, or, if _such address is__unknown, _to _the
last-known business _address__of _such_ _person. __If _any
person shall fail to return his license to _the director

as_demanded, the director _shgll _forthwith direct any

surrender _an__operator's license _on__demapd _shall _be

unlawful apd any person failing to_surrender his _license
as_required by the provisiopns of this section shall, upor
conviction thereof, ke punished _ty _a _fine of _not _to

ipprisgnrent.
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Sec. 8. Apy person_who feels himself aggrieved
because of such revocation pay arrpeal therefrop tg _the
district court of the county where the _alleged _events
ocgurred _for which he was -arrested, _ip _the _manner
Prescribed in section _60-420, SUch _arpeal _shall _pot
suspend the order of revocatiop unless _a__stay _thereof
shall be allowed by a judge of such court pending a fipal
deterpination of the review; Provided, if a_stay shall be
allowed, apd the fipal judament of a court finds _against
the person so_appealind, the period of revocation _shall

the full period of the time of revocation.

Sec. 9. Any persop operating _a _potor_ _vehicle
upon_a_public bighway during the _period _for _which _his
license was revoked under the provisiops of section 2_and

sectiong 2 to 9 of this act, _or _after such__perigd _of
Levocation but fefore issuance of 3 pew license, shall be
quilty__of _a pisdepeanor _and _shall, _upon__conviction
thereof, be punished as provided ip sectiom 60-8430,01.
Sec. 10. That original sections 37 20,

39-727.03, 39-727.04, and 39-727.15, Revised Statutes
Supplement, 1971, are repealed.



